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IN THE SUPREME COURT OF THE STATE OF IDAHO
lANA S.A. MOFFETT

)
)

Plaintiff/Appellant,
vs.
BRIAN S. MOFFETT
Defendants/Respondents.

)
)
)
)
)
)
)

Supreme Court No: 37383-2010
District Court No. CV 2003-34838

APPELLANT'S REPLY BRIEF

Appeal from the District Court of the Second Judicial District of the state of Idaho,
In and for the County of Idaho
The Honorable John Bradbury, District Judge Presiding
The Honorable Michael Griffin, Magistrate Judge Presiding
Charles M. Stroschein
Clark and Feeney, LLP
1229 Main Street, Suite 106
P.O. Drawer 285
Lewiston, Idaho 83501
Telephone: (208) 743-9516
Facsimile: (208) 746-9160

Sean C. Beaver
The Cox Law Firm
777 N. 4th Street
P.O. Box 1828
Boise, Idaho 83701
Telephone: (208) 287-2008
Facsimile: (208) 287-2009

Attorney for Appellant

Attorney for Respondent
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GENERAL OVERVIEW

The Respondent (hereinafter, Brian Moffett) has filed a brief in response to Jana
Moffett's appellate brief. Mr. Moffet's brief fails to point out key facts. During the hearing
on November 10, 2004, Mr. Ater asked Ms. Moffett if she testified "at trial that your
childcare was $165.00 per week. .. " Ms. Moffett answered: "Yes." Tr. November 10,2004
p. 26, L 21 - 23. Mr. Ater then asked: "So your response is you've paid nothing in child
support since the time of trial; nothing in work-related childcare since the time of trial,
correct?" Answer, "No, I can't afford to pay it." Tr. November 10,2004, p. 27, L 15 - 18.
Counsel for J ana Moffett followed this questioning with the following exchange of
questions and answers:
QUESTION: "Okay, and you've indicated on direct you haven't
received child support?"
ANSWER: "No, all of $500.00." ....
QUESTION: "And do you know what amount of child support is
deliquent?"
ANSWER: "About $10,000.000."
QUES TION: "Okay, and if you were receiving child support would you
be hiring work related child care?"
ANSWER: "I would be able to move to Lewiston and, yes, at that
point they are going to need it.
QUESTION: "Okay, and you have received any ofthe other monies the
Court awarded to you in the divorce from the Defendant?"
ANSWER:"No."
Tr. November 10,2004, p. 28, LL 17-19, p. 29, LL 1 - 10.
APPELLANT'S REPLY BRIEF

Ms. Moffett testified at the time of the November 10,2004 hearing that the parties had
originally stipulated to child support and it was ordered by the Court. Record at pp. 15, 21.
Brian Moffett failed to pay the stipulated, court ordered temporary child support. She then
testified that Brian Moffett failed to pay child support based on the Court's August 2004
order. Record at p. 363; Ex.2 Tr. November 10,2004, p. 50, LL 1 - 25 and Record at p. 38.
She indicated that for the period of time from September 2003 through November
2004 that Mr. Moffett owed $10,000.00 in back child support. Ex. 2 Tr. November 10,2004,
p. 51, LL 10 - 14.
Ms. Moffett also testified that the payment of$2,375.00 that was ordered to paid had
not been paid. Ex. 2 Tr. November 10, 2004, p. 54, LL 18 - 20
Ms. Moffett indicated that she was still trying to maintain the debts that the Courts
awarded to her, so she didn't have funds to pay attorney fees. Ex. 2 Tr. November 10,2004,
p. 55, LL 2 - 7
Mr. Moffett didn't appeal the trial court's determination of the value of the house and
the thirty (30) acres. The testimony of Mr. Engledow is not part of this record. What
Counsel for Mr. Moffett cites to is simply Mr. Ater's oral argument to the Court on
November 10,2004 about his recollection of what Mr. Engledow said. Ex. 2 Tr. November
10,2004, pp. 42 - 44. The trial court gave no credibility to Mr. Engledow's testimony. Ex.
APPELLANT'S REPLY BRIEF
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2 Tr. November 10, 2004, p. 74, LL 15 - 24.1 Mr. Moffett testified his home, which he was
ultimately awarded, was worth between $450,000.00 to $500,000.00 dollars. Record at p.
363; Ex. 1 Tr. July 26, 2004 at p. 112, LL 17 - 18.
Mr. Moffett, in his brief, failed to note that Jana Moffett had a neurological condition
of peripheral atrophy of her lower limbs and that she had an 18% loss of effective use of
those limbs. Record at p. 39. However, the trial court may have used the wrong percentage
forMs. Moffett's disability. The District Court noted: "The August 11,2004 order states that
she is 18% disabled, but Ms. Moffett contends that the Magistrate misheard the testimony
and she is in fact 80% disabled. August 13,2004 Motion to Correct Regarding Division of

Property and Debt, at p. 4"; Record at p. 318; see also Record at p. 51 and p. 222.

It should be also be noted that the trial court made the following finding:
"Jana received $3,000.00 from an insurance settlement for damage to the 2002
Suburban, she spent the money on community bills rather then repair the Suburban.
She also withdrew almost $5,000.00 from the parties stock account. That money was
also spent on community bills. Jana received $550.00 for a pasture rent, which was
also spent on community bills. Because these monies were spent on community bill,
Brian is not entitled to half of those monies received by Jana."
Record at p. 40.
The trial court then also noted:

I " .. .it was my recollection I think that I didn't rely too much on Mr. Engledow .... and that
Mr. Moffett is the one that testified to the 450 figure."
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"Instead of paying child support, Brian continued to pay money into his 40lK
program. Between the date of separation and the date of trial Brian paid over
$4,750.00 into his 40 IK (in addition to making repayments each payday on his loan
against his 40lK program). Therefore, it is further ordered that Brian pay $2,375.00
to Jana within 45 days of this order and provide proof tot sic with the Court that he
has done so. Failure to comply with this Order may result in contempt sanctions."
Record at p. 40 - 41
The value of the 401K, pursuant to Mr. Moffett's testimony and Plaintiff's exhibit I,
is $46,810.000, while the 401K loan balance is $11,692.00. Ex. 1 Tr. July 26,2004 at p. 28,
LL 10 - 14; Record at p. 347.

Mr. Moffett in his brief, only puts a value on the Baron

Growth fund of $26,920.00. Respondent's Brie/at p. 20. The actual value of the account
on the day of trial and the amount the Court should have used in its assessment for division
of property is the $46,810.00. The loan amount is noted as $11,692.00 and not $13,624.00.
Ex. 1 Tr. July 26,2004 at p. 28, LL 10 - 14.
It is interesting to note that the trial court never assigned a value to the 401 K debt or

the 40lK in any of its Orders entered in this particular case. Record at p. 36, p. 68; see also
Record p. 320 footnote 7. (The district court noted the same.)
With all of the property, including the 40lK Brian Moffett was awarded property
valued at $529, 120.00. With the 401K debt, Brian Moffett was assessed $395,816.17 in debt
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with a net to Mr. Moffett of$133,303.84. The values noted in the Respondent's Brief are
not correct. See Respondent's Brief p. 20
The fact that the trial court ordered Mr. Moffett to pay $2,375.00 to Ms. Moffett
should not be viewed in the determination of asset division. The trial court noted:
"Instead of paying child support, Brian continued to pay money into his 401 K
program. Between the date of separation and the date of trial Brian paid over
$4,750.00 into his 401K (in addition to making repayments each payday on his loan
against his 401K program). Therefore, it is further ordered that Brian pay $2,375.00
to Jana within 45 days of this order and provide proof .... "
Record at p. 40 - 41
The new magistrate, in interpreting Judge Griffin's decision, noted that Brian Moffett
was ordered to pay $2,375.00 of back due child support within 45 days. Record at p. 190
Brian Moffett has his home listed for sale for $590,000.00. Record at p. 250
The Respondent in his briefing did not address any of the District Court's decision.

ARGUMENT
I.
THE TRIAL COURT COMMITTED ERROR WHEN IT MODIFIED CHILD
SUPPORT IN NOVEMBER 2004.

Brian Moffett now argues the trial court should have or could have used Idaho Rules
of Civil Procedure, Rule 59.1 to modify the child support. The trial court did not use Idaho
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Rules of Civil Procedure, Rule 59.1 to modify child support. No order was entered regarding
conditionally granting or denying a new trial subject to either additur or remittitur.
At the trial court level Brian Moffett never stated what provision of the Idaho Rules
of Civil Procedure, Rule 60(b) he was applying. Idaho Rules of Civil Procedure, Rule
60(b)(1) and 60(b)(6) are mutually exclusive provisions, such that a ground for relief
asserted, falling fairly under Rule 60(b)( 1), cannot be granted under Rule 60(b)( 6). Pullin v.
City of Kimberly 100 Idaho 34,592 P.2d 849 (1979).
Mr. Moffett in his responding brief seems to raise issues that were never raised
below. 2 He cites to Idaho Rules of Civil Procedure, Rule 59(a)(4) as though there was newly
discovered evidence. There wasn't any newly discovered evidence. It is clear from this
record that Ms. Moffett couldn't afford child care because Brian Moffett wasn't paying the
bills that were assigned to him and wasn't paying child support. Ms. Moffett's plan was to
move to Lewiston. Record at p. 37. She didn't move because Mr. Moffett wasn't meeting his
financial responsibility. Ex. 2 Tr. November 10,2004 at p. 27, L 6 - 9. At no time did Brian
Moffett ever raise Rule 59(a) to the trial court or the District Court.

Mr. Ater motion states "This motions is based upon the files, and records herein, Idaho
Code § 32-712, and Idaho Rules of Civil Procedure, Rule 59(e), Rule 59.1, Rule 60(a) and Rule
60(b)." Record at p. 61
2
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Brian Moffett hasn't set out a specific case that allows him to make these new
arguments before this Court on appeal. Brian. Moffett never filed a motion for a new trial
and he never filed an appeal of any of the trial court decisions. Brian Moffett didn't raise the
Rule 59( a) arguments with the district court. There was never a motion set out for a new trial
nor was there an affidavit specifYing the facts relied on to support of a motion for a new trial,
pursuant to Idaho Rules of Civil Procedure, Rule 59( a).
In addition the case law that follows the Rule in the annotated section should give rise
to questioning the propriety of Brian Moffett making these arguments. The Court can look
at Hughes v. State Department of Law Enforcement 129 Idaho 558, 929 P.2d. 120 (1996) and
Davidson Air Service Inc. v. Montierth 119 Idaho 991,812 P.2d. 289 (Ct. Appeals 1990).
The affidavit filed by Derrick Ater on behalf of Brian Moffett doesn't meet the
requirements ofIdaho Rules of Civil Procedure, Rule 59(a). Record at p. 74. Brian Moffett's
reliance on Rule 59(a) is not well founded and the Court should ignore said argument.
With regard to Rule 60(b)( 1), the case law in Idaho indicates a mistake must be of
fact, not of law. See Hearst Corp. v. Keller 100 Idaho 10, 592 P.2d 6676. See Thomas v.
Thomas 119 Idaho 709, 809 P .2d. 1188 (Ct. Appeals 1991). The Respondent, Brian Moffett,
is alleging a mistake of law in his arguments. See Respondent's Brie/at p.l2. The whole
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point of Brian Moffett's argument is that the trial court Judge misapplied Idaho Rules of
Civil Procedure, Rule 6(c)(6) section 8(a).
Brian Moffett's use ofIdaho Rules of Civil Procedure, Rule 60(b)(4) also seems to
be outside the bounds of what the case law indicates. The case law, in the annotation
following the Rule, seems to be clear that to hold a judgment is void, there generally has to
be some jurisdictional defect in the Court's authority to enter judgment because the Court
lacks either personal or subject matter jurisdiction. See Catledge v. Transport Tire Company
107 Idaho 602, 691 P.2d. 1217 (1984). This judgment is not void and Rule 60(b)(4) does not
apply. There was never an allegation that the court lacked personal or subject matter
jurisdiction.
The justification used by the trial court in its reassessment of Idaho Rules of Civil
Procedure Rule 6(c)(6) section 8(a) and the Respondent's adherence to that is not found on
this record either. The trial court first noted that Mr. Moffett should pay a lump sum of
"child support" in the amount of$I,929.00. Record at p. 38. The trial court took into account
the medical insurance for the children, as well as the daycare expense and the tax deductions.
The trial court never produced child support worksheets for the benefit of the parties.
Mr. Ater generated a child support worksheet in support of his motion. The child
support worksheet form, that was in place in 2004, notes the specifics with regard to the
APPELLANT'S REPLY BRIEF
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monthly child support obligation, the work-related child care costs, the obligation for health
insurance and the tax exemption that is allowed and gives a bottom line number for what the
father owes. Record at p. 64. This is the formula that the trial court used in makings its
calculation for child support in August 2004. Record at p. 38. The Court should note that
Brian Moffett characterizes the problem with the change of child support as "obvious errors
oflaw". Respondent's Brie/at p.13
Brian Moffett's contempt of court, in his failure to pay child support should justify
the denial ofa modification pursuant to Idaho Rules of Civil Procedure, Rule 60(b )(6). The
trial court stated on the record on November 10,2004: "As far as the child amount per child
related, excuse me, work related child care, work related child care, as long as child support
is not being paid I am not going to change that." Ex. 2 Tr. November 10,2004 at p. 74, LL
11 - 14.
This is a case in which Brian Moffett simply failed to comply with any of the Court's
orders. Ms. Moffett testified that Brian Moffett was $10,000.00 in arrears in child support
and that he hadn't paid the $2,375.00 or the amounts required to be paid to the creditors
assigned to him. Record at pp 127 - 129. (child support analysis report). As the Court knows,
Mr. Moffett filed bankruptcy. See Augmented Record.
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The Respondent, Brian Moffett, cites the Court to Silsby v. Kempner 140 Idaho 412,
95 P.3 d. 30 (Ct. Appeals 2003). The Silsby court had a fact pattern that is different from the
Moffett case. The Court of Appeal's found that the mandatory language dealing with tax
exemption required the magistrate to make a correction regarding the tax deduction. The
Moffett case doesn't deal with mandatory language.
The trial court did deny Mr. Kempner's motion to modifY the change in child support
for willfully failing to pay child support. In the Silsby case the Court of Appeals indicated
that it had to decided if the allocation of the tax exemption was mandatory or discretionary
and whether it involved a legal decision. The Court found that it was mandatory and it did
not involve a legal decision.
There is nothing in this Moffett record that indicates that the trial court's initial
application ofIdaho Rules of Civil Procedure Rule 6(c)(6) section 8 was a "clerical error".
Pursuant to Idaho Rules of Civil Procedure, Rule 60(a), a clerical error is a type of mistake
mechanical in nature which is apparent in the record and which does not involve a legal
decision or judgment by an attorney. Silsby at p. 415

II.
THE COURT SHOULD NOTE ON APPEAL THAT MS. MOFFETT WAS NOT
AWARDED AN EQUAL PROPERTY DIVISION, ATTORNEY FEES OR
SPOUSAL MAINTENANCE.
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With regard to Brian Moffett's argument on attorney fees, he simply fails to take into
account the facts of the case. The trial court did not set out any specific factors with regard
to denying attorney fees. Mr. Moffett rational as to why the Stephens v. Stephens 143 Idaho
673,679-680, 152 P.3d 63, 96 (Ct. App. 2002) decision doesn't apply to this particular case,
is not well founded, nor does Brian Moffett point to what financial resources Ms. Moffett
might have to pay her attorney fees. The Court has to remember that Brian Moffett wasn't
paying child support and wasn't paying his court ordered debts. Ms. Moffett had to use the
funds that were available to her to pay her debts and for the support of her children. She
specifically said in November 2004 that she didn't have money to pay her attorney fees.
Exhibit 2 Tr. November 10,2004 at pp. 30 - 31. Brian Moffett wasn't taking any action to
assist her in the transfer of the stock fund. Exhibit 2 Tr. November 10, 2004 at p. 30 - 3 l.
Brian Moffett's brief glosses over Ms. Moffett's physical disability. The Court can inquire
as to why Counsel for Brian Moffett thought Ms. Moffett had the ability to liquidate with
ease approximately $24,065.00. Respondent's Brie/at p. 17.
Based on the record before the Court, nothing was easy with Brian Moffett. Jana had
to go back to Court time and again for everything. The record is clear that Brian Moffett
thumbed his nose at the Court and the Court's orders. The District Court, as part of the
appeal, reviewed a 2009 magistrate decision. Therefore, the Court on this appeal can read
APPELLANT'S REPLY BRIEF
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through Judge Robinson's recitation of what sort of person Brian Moffett is. Record at pp.
189 - 254.
III.
THERE WAS NO EQUITABLE DIVISION OF COMMUNITY PROPERTY.

The trial court indicated that it was making an "equal" distribution of the assets, not
a "substantially equal" division. Record at p. 98. Brian Moffett's values are wrong
regarding assets awarded to him. Brian Moffett's brief disregards the bankruptcy. Jana
Moffett had a disability, no medical insurance for the children, no pension and no 401K. She
wasn't making $66,000.00 a year in income. She was having to deal with creditors ofMr.
Moffett. . Exhibit 2 Tr. November 10, 2004 at pp. 30 - 31. It only seems fair, that in this
circumstance an "equal" division would include the 40 I K. Please recall at the hearing on
November 10,2004, Brian Moffett said his 40lK was worth $50,000.00. Exhibit 2 Tr.
November 10, 2004 at p. 68, L 2. Brian Moffett's attorney in 2004 fully expected the trial
court to make a distribution of the undivided 40lK when he stated:
"Allocating and appportianing Defendant's 40 I K plan between the parties. The Court
allocated only a part ofthis 40 I K plan, in that required the Defendant to pay unto the
PlaintiffY2 of the addition to plan that was made during the period of separation in the
amount of $2,375.00. If, as expected, the Court allocates ;12 of the total value of the
40lK as of the time of the trial, in the amount of $46,000.00, the $2,375.00 would
subsumed in that amount and the additional requirement to pay the $2,375.00 to the
Plaintiff should be stricken or the Defendant would be "double-paying"."
Record at p. 57 - 58
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Mr. Moffett's own attorney, in 2004, thought the Court had meant to give an "equal"
distribution of the assets. Mr. Ater's motion sets out that the Court failed to divided the 40 IK
Plan. Brian Moffett's current attorney wants to present inappropriate argument regarding the
value ofthe house and give inaccurate values to assets. This strategy should not prevent this
Court from finding the trial court failed to divide the 401K.
VI.
SPOUSAL MAINTENANCE SHOULD HAVE BEEN A WARDED.

The Court should consider that Brian Moffett got all of his 401K, and didn't have to
pay a dime of attorney fees or spousal support. He then filed bankruptcy.
CONCLUSION

Ms. Moffett should be allowed, on remand, a proper division of the 401K. Attorney
fees and spousal maintenance should have been assessed against Brian Moffett based on the
record before the trial court. The improper modification of the child support should be
reversed.
The one thing that has to be asked is should someone, like Brian Moffett, who is in
such obvious and continuous contempt be rewarded by the court decisions found in this
record.
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DATED this

IS day of September, 2010.
CLARK AND FEENEY, LLP

B

'=~~~~~~~~~~---------------

Charles M. Stros ein, a member of the firm.
Attorneys for Appellant

CERTIFICATE OF SERVICE

K

I HEREBY CERTIFY that on the
day September 2010, I caused to be served
a true and correct copy of the Appellant's Reply Brie/by the method indicated below, and
addressed to the following:
~

Sean C. Beaver
The Cox Law Firm
777 N. 4th Street
P.O. Box 1828
Boise, Idaho 83701
Telephone: (208) 287-2008
Facsimile: (208) 287-2009

o
o
o

U.S. Mail
Hand Delivered
Overnight Mail
Telecopy (FAX)

Charle
schein
Attorney for Appellant

APPELLANT'S REPLY BRIEF

14

